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OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE. 10th FLOOR
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AUG 14 1986
DAN L. THOWPSQN, : DI SCRI M NATI ON  PROCEEDI NG
Conpl ai nant "z
V. : Docket No. WEST 85-77-DM

MSHA Case No. MD 82-27
G LBERT | NDUSTRI AL,

Respondent f Cyprus Thonpson Creek Project
DECI SI ON_DENYI NG JO NDER

On July 22, 1986,the Conplainant filed with this Conm s-
sion a request for joinder of the Secretary of Labor as a
"party-respondent” in this case of discrimnation under
section 105(c) of the Federal Mne Safety and Heal th Act of
1977, the "Act,"™ and as grounds therefore stated as follows:

This matter has been allowed to |anguish, wongly,
for approximately five (5) years. It is only wth
t he intervention-of the. Conm ssion that MSHA has
even nomnally been willing to address their
statutory responsibility [presumably under section
105(c)(3) of the Act] to resolve this matter. At
this juncture, the npl ai nant sinply does not know
what It is that the Secretary has done to fairly

i nvestigate and/or assess the underlying Conplalnt
herein. = Wthout the inclusion of the Secretary, so
as to be squect to service of process, can the
Conpl ainant fully present the facts of this matter
to the Comm ssion.

FED. =.CIV. P. 19(a) applicable hereto by virtue of
Commission Rule 1(b), 29 c.F.R § 2700.1(b), provides in
rel evant part as foll ows:

A person who i s subject to service of process and
whose joinder will not deprive the court of juris-
diction over the subject nmatter of the action shall
be joined as a party in the action if (L)in his
absence conplete relief can not be accorded anong
those already parties, or (2) he clains an interest
relating to the subject of the action and is so
situated that the disposition if the action in his
absence may (i) as a pratical matter impare or
inpede his ability to protect an interest or (ii)

| eave any of the persons already a party subject to
a substantial risk of incurring double, nultiple,
or otherw se inconsistent obligations by reason of
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his clained interest. |If he has not been so joined
the court shall that he be nmade a party .

The Secretary opposes joinder arguing that there are no
ci rcunst ances under which the exercise of his discretionary
function under section 105(c)(3) can constitute discrimnation
under section 105(c).l/ Roland v. Secretary of labor, 7 FMSHRC
630 (1985), aff'd Roland v. Federal Mne Safety and Health
Revi ew Commi ssion et al., No. 85-1828 (10th Gr. July 14, 1986).
Under the ELesent status of law the Secretary's position nust
prevail . der these decisions review of the Secretary's
exercise of this function is not permtted regardl ess of how
wrong, negligent or inproperly notivated it m ght be. Accor d- -
|ngIK this Commssion could not in any event provide the relief
sought by the Conpl ai nant against the Secrefary. There is
therefore no basis for the joinder of the Sdrretary in this
proceeding. Under the circumstances the Mot§on for Joinder of
the Secretary as a party-respgndegt is denied.

D stribution:

W Craig James, Esqg., Skinner, Fawcett & Mauk, 515 South
Sixth Street, P.O Box 700, Boise, |daho 83701 (Certified
Mai | )

Ronal d F. Sysak, Es%., Prince, Yeates & Celdzahler, Third
Floor Mony Plaza, 424 East Fitfth South, Salt Lake Gty, U ah
84111' (Certified Mail).

Frederick Mncrief, Esq., US. Department of Labor, Ofice of
the Solicitor, Suite 400, 4015 WIlson Blvd., Arlington, VA
22203 (Certified Mail)

L7 Section 105(c)(3) of the Act provides in partasfollows:

"Wthin 90 days of the receipt of a conplaint filed
under paragraph (2), the Secretary shall notify, in witing,
the mner, applicant for enploynent, or representative of
mners of his determnation whether a violation has occurred.
|f the Secretary, upon investigation, determnes that the
provi sions of this subsection have not been violated, the
conpl ai nant shall have the right, wthin 30 days of notice of
the Secretary's determnation, to file an action in his own
behal f before the Commission, charging discrimnation or
interference in'violation of paragraph (1).
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